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The work group agreed to start with items that they’ve worked a lot on and that they are close to resolving.
Item 1: Demolition and Rebuilding of Units
The full committee came up with the following revised language at the end of the last Negotiated Rulemaking session.  They requested that the language go back for review by the FCAS work group.  There were 28 minutes left on the clock.
Proposed language at end of last Negotiated Rulemaking session:
(d) (1) Any unit that becomes uninhabitable or otherwise not available for occupancy due to the condition of the unit shall continue to be considered Formula Current Assisted Stock if:

(i) the recipient certifies in writing to HUD within 1 year from the date the unit is uninhabitable or otherwise not available for occupancy that it has taken action commencing the demolition and rebuilding of the unit; and

(ii) the construction of the unit is completed within 4 years of the date the unit became uninhabitable or otherwise not available for occupancy.

(d) (2) At the end of the four-year period, the unit shall not be considered Formula Current Assisted Stock unless and until the recipient notifies HUD that the  unit has been completed as provided in paragraph (d)(2)(ii).  If the recipient fails to complete construction of the unit within 4 years of the date the unit became uninhabitable or otherwise not available for occupancy, HUD shall not require the recipient to repay amounts allocated (HUD originally had “overpaid”) to the recipient for such unit during that period.

At today’s meeting, the FCAS work group proposed changing the language from the uninhabitable standard to include other situations where demolition might be required.  The work group agreed on the following language and passed it on to the drafting committee.

Proposed language from FCAS work group:

(d) (1) If the physical condition of the unit has deteriorated or is damaged to the point where demolition or replacement becomes necessary, the unit may continue to be considered Formula Current Assisted Stock if:

(iii) the recipient certifies in writing to HUD within 1 year from the date the physical condition of the unit has deteriorated or is damaged to the point where demolition or replacement becomes necessary, that it has taken action commencing the demolition and rebuilding of the unit; and
(iv) “the reconstruction of the unit is completed within four years of the date the physical condition of the unit has deteriorated or is damaged to the point where demolition or replacement became necessary.”

(d) (2) At the end of the four-year period, the unit shall not be considered Formula Current Assisted Stock unless and until the recipient notifies HUD that the  unit has been completed as provided in paragraph (d)(2)(ii).  If the recipient fails to complete construction of the unit within 4 years of the date the physical condition of the unit has deteriorated or is damaged to the point where demolition or replacement became necessary, HUD shall not require the recipient to repay amounts allocated (HUD originally had “overpaid”) to the recipient for such unit during that period.

A committee member said that they are getting away from the intent of the statute by expanding on what it means for a unit to be “demolished.”  Maybe they should go back to the intent of the statute, which was to allow housing authorities to rebuild units if they are destroyed.  
HUD said that they can agree to this entire regulation if they remove “as determined by the recipient.” HUD believes that this is a big expansion of statute from one year, and that it is very beneficial to tribes that have units that are not rebuilt for more than one year.  The work group agreed to this change.
Item 6: Grant Expenditures
The following is where the group left this language at the last Negotiated Rulemaking session:

§1000.342  Are undisbursed IHBG funds a factor in the grant formula?
Yes, starting on October 1, 2017, and each year thereafter.  After calculating FCAS, Need, the 1996 Minimum and formula repayments (not including enforcement repayments) for all tribes, the undisbursed funds factor shall be applied as follows:
(a) The undisbursed funds factor applies if an Indian tribe’s initial allocation calculation is $5 million or more and the Indian tribe has undisbursed IHBG funds in an amount that is greater than 3 times its initial allocation calculation. 

(b) If subject to paragraph (a) of this section, the Indian tribe’s allocation shall be the greater of the initial allocation calculation minus the amount of undisbursed IHBG funds that exceed 3 times the initial allocation calculation, or its 1996 Minimum. 

(c) For purposes of this section, “undisbursed IHBG funds” for an Indian tribe means the amount of IHBG funds for an Indian tribe in HUD’s line of credit control system (or successor system) on October 1 of the fiscal year for which the allocation is made.  For Indian tribes under an umbrella TDHE (a recipient that has been designated to receive grant amounts by more than one Indian tribe), and with an initial allocation of $5 million or more, their undisbursed IHBG funds are the proportion of the umbrella’s balance in HUD’s line of credit control system (or successor system) corresponding to the tribe’s proportion of the initial allocations of all tribes under the umbrella.
(d) Amounts subtracted from an initial allocation calculation under this section shall be redistributed proportionally under the Need component among all Indian tribes not subject to paragraph (a) of this section except that an Indian tribe whose initial allocation calculation was increased pursuant to §1000.340(b) shall receive the greater of: 

1) its 1996 Minimum; or 

2) the sum of FCAS, Need and its proportional redistribution under paragraph (d) of this section; and
HUD proposed adding the following to clarify how to handle tribes with Minimum Needs funding:

(2) An Indian tribe whose initial allocation calculation was increased pursuant to 1000.328(a) shall receive the greater of the sum of its Minimum Needs funding amount plus FCAS or the sum of the initial Needs calculation and its proportional distribution under paragraph (d) of this section.  NEEDS FURTHER REVISION.
To address the work group’s requests for an appeals process for undisbursed funds, HUD made the following revisions/additions to the language for data challenges so that tribes could challenge determinations about the undisbursed funds factor.  HUD explained their revisions to the group.  Work group members challenged the 30 day time frame for appealing all factors, so it was modified to apply only to the undisbursed funds factor.  

§1000.310 What are the components of the IHBG formula?

The IHBG formula consists of four components:

(a) Formula Current Assisted Stock(FCAS) (§ 1000.316); 

(b) Need (§ 1000.324); 

(c) 1996 Minimum (§ 1000.340); and

(d) Undisbursed IHBG funds (§ 1000.342).   

§1000.342  Are undisbursed IHBG funds a factor in the grant formula?

Yes, beginning Fiscal Year 2018.  After calculating the initial allocation calculation by calculating FCAS, Need, the 1996 Minimum, and repayments or additions for past over- or under-funding for each Indian tribe, the undisbursed funds factor shall be applied as follows:

(a) The undisbursed funds factor applies if an Indian tribe’s initial allocation calculation is $5 million or more and the Indian tribe has undisbursed IHBG funds in an amount that is greater than 3 times its initial allocation calculation. 

(b) If subject to paragraph (a) of this section, the Indian tribe’s allocation shall be the greater of the initial allocation calculation minus the amount of undisbursed IHBG funds that exceed 3 times the initial allocation calculation, or its 1996 Minimum. 

(c) For purposes of this section, “undisbursed IHBG funds” means the amount of IHBG funds allocated to an Indian tribe in HUD’s line of credit control system (or successor system) on October 1 of the fiscal year for which the allocation is made.  For Indian tribes under an umbrella TDHE (a recipient that has been designated to receive grant amounts by more than one Indian tribe), if the Indian tribe’s initial allocation calculation is $5 million or more, its undisbursed IHBG funds is the amount calculated by multiplying the umbrella TDHE’s total balance in HUD’s line of credit control system (or successor system) on October 1 of the fiscal year for which the allocation is made by a percentage based on the Indian tribe’s proportional share of the initial allocation calculation of all tribes under the umbrella.

(d) Amounts subtracted from an initial allocation calculation under this section shall be redistributed proportionally under the Need component among all Indian tribes not subject to paragraph (a) of this section except that an Indian tribe whose initial allocation calculation was increased pursuant to § 1000.340(b) shall receive the greater of: 

1) its 1996 Minimum; or 

2) the sum of FCAS, Need and its proportional redistribution under paragraph (d) of this section.

§1000.336   How may an Indian tribe, TDHE, or HUD challenge data or appeal HUD formula determinations?

(a) An Indian tribe, TDHE, or HUD may challenge data used in the IHBG Formula and HUD formula determinations regarding:

(1) U.S. Census data;

(2) Tribal enrollment;

(3) Formula area;

(4) Formula Current Assisted Stock (FCAS);

(5) Total Development Cost (TDC);

(6) Fair Market Rents (FMRs); 

(7) Indian Health Service projections based upon birth and death rate data provided by the National Center for Health Statistics; and

(8) The undisbursed funds factor.
(b) An Indian tribe or TDHE may not challenge data or HUD formula determinations regarding Allowable Expense Level (AEL) and the inflation factor.

(c) The challenge and the collection of data and the appeal of HUD formula determinations is an allowable cost for IHBG funds.

(d) An Indian tribe or TDHE that seeks to appeal data or a HUD formula determination, and has data in its possession that are acceptable to HUD, shall submit the challenge or appeal in writing with data and proper documentation to HUD.  An Indian tribe or TDHE may appeal the undisbursed funds factor no later than 30 days after the receipt of the formula determination.  Data used to challenge data contained in the U.S. Census must meet the requirements described in §1000.330(a).  Further, in order for a census challenge to be considered for the upcoming fiscal year allocation, documentation must be submitted by March 30th.

(e) HUD shall respond to all challenges or appeals no later than 45 days after receipt and either approve or deny the appeal in writing, setting forth the reasons for its decision.

(1) If HUD challenges the validity of the submitted data by an Indian tribe or TDHE in support of a challenge to U.S. Census data, HUD and the Indian tribe or TDHE shall attempt in good faith to resolve any discrepancies so that such data may be included in the formula allocation.  

(2) If HUD denies a challenge or appeal, the Indian tribe or TDHE may request reconsideration of HUD’s denial within 30 calendar days of receipt of HUD's denial.  The request shall be in writing and set forth justification for reconsideration.

(3) HUD shall in writing affirm or deny the Indian tribe’s or TDHE’s request for reconsideration, setting forth HUD’s reasons for the decision, within 20 calendar days of receiving the request.  HUD’s denial of a request for reconsideration shall constitute final agency action.

(4) If HUD approves the Indian tribe or TDHE’s appeal, HUD will adjust to the Indian tribe's or TDHE's subsequent fiscal year allocation to include only the disputed fiscal year(s).

(f) In the event HUD questions whether the data contained in the formula accurately represents the Indian tribe's need, HUD shall request the Indian tribe to submit supporting documentation to justify the data and, if applicable, to provide a commitment to serve the population indicated in the geographic area.
HUD asked if the work group wanted to set a deadline for appeal of other factors in the formula determination, because currently there is no deadline and HUD would like one.  For example, for all factors, submit challenge within X days after receiving HUD’s determination, so that HUD doesn’t face data challenges that go back in time and affect everyone’s allocation.  A work group member asked that HUD add back language that had been removed about HUD “setting forth HUD’s reasons for the decision.”
A work group member wants a caveat that the determining date of FY 2018 or an alternative date explicitly be discussed by the full committee.  The work group chair asked that the work group have this discussion here so that they can present this issue to the full committee without the caveat.  Work group members expressed strongly felt, differing views about how to address the date and how to present this language to the full committee.  Some committee members want to show Congress that they are discussing this issue openly, and feel strongly that the issue should be discussed by the full committee and not just in this work group.  
The FCAS work group will return to this issue this afternoon, after HUD has proposed some final language.
Item 2: Operating Cost Study Presentation
HUD made a presentation summarizing the operating cost study.  Jennifer stressed that she tried to capture the spirit of the study, and was careful not to insert her own opinion.  

· Study background – no consensus on validity of AEL, so did Indian Housing Operating Cost study that was issued in April 2008

· Purpose of study – establish accurate measure of costs of operating 1937 Housing in tribal areas – produce a local cost adjustment factor for the formula
· Statute allows the use of additional factors as agreed by HUD and tribes
· Regulatory provision describes how AEL and FMR local area cost adjustment is applied 
· Study key point – adjustment of local cost factors happens at the wrong time in the formula and should happen earlier so that each program stands on its own.
· History of AEL – current use very different from its original historic use – currently AEL applied irrespective of how well program is run, applied to Indian housing rather than public housing, and applied to both rental and home ownership
· AEL situation – in 2007 approximately 50 tribes with FCAS units had no AEL, comparable AELs are not always considered comparable, and some AELs are not considered to be accurate
· AEL analysis – patterns across regions in AEL
· FMR – developed by HUD’s PDR.  Not in slides, but FMR cannot go less than state’s non-metropolitan FMR.  In most areas, FMR represents 40 percent of area rental housing costs – reflects cost of housing paid by residents, not the cost of operating housing units.
· AEL, FMR and AELFMR indices -- the higher of the two indices is used.

· Combining the two factors moderates the differences between tribes
· Indian Housing Operating Costs – primary purpose of the study was to investigate the costs of operating well-run affordable housing programs in Indian Country and Alaska.  It was very difficult to collect data on Indian housing operating costs.
· Operating costs – costs are highest in Alaska.
· Regional conditions influence spending.
· Cost results – total operating costs as well as spending priorities vary tremendously from tribe to tribe.  While some cost categories are relatively similar across regions, others have greater variation (costs driven by policy decisions).
· Factors affecting cost – remoteness, climate, dispersion, organizational structure, tenant characteristics, unit characteristics, other situational factors, spending priorities, level of maintenance, level of service, utilities policy
· Issues with using operating cost data – current data not accurate, could inflate costs if actual spending provides basis for future funding, verifying and correcting self-reported data is a burden on formula administration
· Other sources of cost comparisons – study looked at a number of alternative data sources – some no longer in use, other measures have problems or are not useful measures.  Quarters Management Program data might be used in lieu of FMR; USDA 515 program might be good substitute for AEL.
· Other sources – key points – alternate data source could provide a useful alternative to AEL data, data from USDA 515 program meets the criteria 

· Review of USDA 515 data – USDA data suitable because uses actual operating costs and units are located in rural areas (as are most of IHBG units), only source of consistently collected data on housing operating costs in rural area, 515 units are located on reservations and operated by tribes, unit and building characteristics show that age of 515 units roughly comparable to 1937 units and likely to share construction practices that were common at the time.  However, 515 does not adequately cover all locations of tribes with 1937 act units, especially in Alaska, 515 units are multifamily and smaller.  While 515 data cannot be used directly, it can be useful as an index showing geographic cost differences between different locations.
· Two levels of geographic grouping – state level and county level – recommendation is to maximize geographic precision and widespread coverage of tribes
· 515 data as local cost factor – three choices; (1) use 515 data as stand-alone cost adjustment, replacing both AEL and FMR; (2) use 515 data as a replacement for AEL factor and use in combination with FMR (but Alaska would drop approximately 50%); and (3) use 515 data as a supplement to AEL and FMR factors, using greatest of the three factors (ensuring no tribe’s local costs are underestimated).
· Formula recommendations – Evaluation principles:
· Fairness and equity

· Efficiency

· Transparency

· Stability and predictability

· Primary recommendations 
· Add 515 data to supplement AEL and FMR and apply the largest of the three factors
· Collect operating cost data annually

· Probably use actual cost data

· Calculate formula funding for each program separately (LR, MH and TK3)
· Assign AEL to those tribes that do not have the AEL factor
The 515 data are not available at this time.  The FCAS work group would like to look at this next year, but the primary purchase of the next meeting in one year is to report out on the study group results.  The Assistant Secretary and Deputy Secretary strongly recommend that the FCAS work group come up with a proposal at this meeting rather than wait.  
The work group discussed this issue.  Several committee members don’t want to assign AEL to those tribes that do not have the AEL factor.  
Proposal on the table: Conditional on this work group developing the language, they recommend adding 515 data.  After the TA request for data runs is completed, they will look at the effect of the data on the formula and make a final recommendation (i.e., can withdraw request to add 515 data).  In other words, they could make a decision based on a conceptual idea rather than on data.  The work group asked the drafting group to bring back proposed language on this issue so they can bring it to the full committee.
Item 3: Mutual help conveyance
The sub-group prepared a third draft of the proposed regulation, addressing how they define reasonable efforts, as follows:
Defining “reasonable efforts” as used in Section 302(b)(1)(D).

1000.318 (a)

(3) A Mutual Help and Turnkey III unit not conveyed after the unit becomes eligible for conveyance by the terms of the MHOA may continue to be considered Formula Current Assisted Stock only if  a legal impediment prevented conveyance,  the legal impediment continues to exist, the Tribe, TDHE, or IHA has taken all other steps necessary for  conveyance and all that remains for conveyance is a resolution of the legal impediment, and the Tribe, TDHE, or IHA  made the following reasonable efforts to overcome the impediments:

i. Within three months of the unit becoming eligible for conveyance, the Tribe, TDHE, or IHA develops a written plan of action, which  includes a description of specific,  on going, and appropriate actions for each applicable unit that will be taken to resolve  the legal impediments within a 24 month period, and

ii. The Tribe, TDHE, or IHA has carried out the written plan of action.  

iii. The Tribe, TDHE, or IHA has maintained documentation of undertaking the plan of action. 

iv. In any case, no Mutual Help or Turnkey III unit will be considered Formula Current Assisted Stock 24 months from the date it became eligible for conveyance by the terms of the MHOA.  Units that have not been conveyed due to legal impediments on the date of adoption of this regulation shall be treated as having become eligible for conveyance on the date of adoption of this regulation. 

The work group revised this language as follows:
(3) A Mutual Help and Turnkey III unit not conveyed after the unit becomes eligible for conveyance by the terms of the MHOA may continue to be considered Formula Current Assisted Stock only if  a legal impediment prevented conveyance,  the legal impediment continues to exist, the Tribe, TDHE, or IHA has taken all other steps necessary for  conveyance and all that remains for conveyance is a resolution of the legal impediment, and the Tribe, TDHE, or IHA  made the following reasonable efforts to overcome the impediments:

i. No later than three months after the unit becomes eligible for conveyance, the Tribe, TDHE, or IHA develops a written plan of action, which includes a description of specific legal impediments as well as specific, ongoing and appropriate actions for each applicable unit that will be taken to resolve the legal impediments within a 24 month period, and
ii. The Tribe, TDHE, or IHA has carried out or is carrying out the written plan of action.
iii. The Tribe TDHE, or IHA has maintained documentation of undertaking the plan of action.
iv. In any case, no Mutual Help or Turnkey III unit will be considered Formula Current Assisted Stock 24 months from the date it became eligible for conveyance by the terms of the MHOA.  FCAS units that have not been conveyed due to legal impediments on the effective date of this regulation shall be treated as having become eligible for conveyance on the date of adoption of this regulation.
The group discussed this issue at length.  Among other things, they addressed whether they should explicitly state that HUD has the right to determine whether something is a legal impediment.  One committee member said that she does not support defining a more restrictive standard, which this language is doing.  This language applies only to units that have not yet been removed from FCAS.  It does not apply to units that already have come off.  A committee member expressed concern about how this language would affect lawsuit tribes.  He also asked if this would allow a tribe to make an argument now that a unit that is not engaged in a lawsuit has been impeded by inability to get a title.  And if such a unit is not being funded, can it get backfunding?  A response was that, if a unit is still on FCAS and tribe has never taken position that there is a legal impediment to conveyance, the tribe can now make that argument.
The FCAS work group will return to this issue tomorrow.  The work group 
