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Item 3: Mutual help conveyance
The work group was addressing the following issue when the meeting ended yesterday.  As of today, the language on the table is as follows:
Defining “reasonable efforts” as used in Section 302(b)(1)(D).

1000.318 (a)

(3) A Mutual Help or Turnkey III unit not conveyed after the unit becomes eligible for conveyance by the terms of the MHOA may continue to be considered Formula Current Assisted Stock only if  a legal impediment prevented conveyance,  the legal impediment continues to exist, the Tribe, TDHE, or IHA has taken all other steps necessary for  conveyance and all that remains for conveyance is a resolution of the legal impediment, and the Tribe, TDHE, or IHA  made the following reasonable efforts to overcome the impediments:

i. No later than three months after the unit becomes eligible for conveyance, the Tribe, TDHE, or IHA creates a written plan of action, which includes a description of specific legal impediments as well as specific, ongoing and appropriate actions for each applicable unit that will be taken to resolve the legal impediments within a 24 month period, and
ii. The Tribe, TDHE, or IHA has carried out or is carrying out the written plan of action.
iii. The Tribe TDHE, or IHA has maintained documentation of undertaking the plan of action.
iv. In any case, no Mutual Help or Turnkey III unit will be considered FCAS 24 months after the unit became eligible for conveyance by the terms of the MHOA.  FCAS units that have not been conveyed due to legal impediments on the effective date of this regulation shall be treated as having become eligible for conveyance on the date of adoption of this regulation.
One work group member said that her region had a problem with the time limit of 24 months.  Some tribes don’t want to be limited to a specific timeline.  Other members felt that, absent agreement, they might want to present a majority and minority position.  The work group chair asked if they want to limit the discussion to 10-15 minutes rather than spend the full morning on this issue.  The group agreed to this.  HUD said that from their perspective, the time frame is the most critical aspect of this proposal.  Setting a time limit on funding for mutual help (MH) units doesn’t reduce funding; it simply moves money from funding FCAS to funding Needs. 
The work group voted on the above proposal.  The proposal did not pass by consensus.  The FCAS work group chair asked the drafting committee to prepare a majority and minority opinion.  The minority opinion is that they don’t want the 24 month time limit.
Item 7: 302c of the Statute – Other factors for consideration in the formula
They are awaiting a TA request that might provide a geographic factor.  They decided to table this issue and address it at the next Negotiated Rulemaking session (in the future).
Item 9: NAHASDA-assisted units
They requested the preamble language from the previous Negotiated Rulemaking where there was discussion about NAHASDA units.  After some discussion, a work group member proposed that they not include NAHASDA units in FCAS portion of formula.  It is too difficult to identify these units, and it would leave less money to fund Needs.  There was no dissent.  The Needs work group is addressing this issue.
Item 1: Demolition and Rebuilding

The drafting group clarified the language discussed yesterday as follows:

§ 1000.318 When do units under Formula Current Assisted Stock cease to be counted or expire from the inventory used for the formula?

(a) Mutual Help and Turnkey III units shall no longer be considered Formula Current Assisted Stock when the Indian tribe, TDHE, or IHA no longer has the legal right to own, operate, or maintain the unit, whether such right is lost by conveyance, demolition, or otherwise, provided that:
(1) Conveyance of each Mutual Help or Turnkey III unit occurs as soon as practicable after a unit becomes eligible for conveyance by the terms of the MHOA; and 
(2) The Indian tribe, TDHE, or IHA actively enforce strict compliance by the homebuyer with the terms and conditions of the MHOA, including the requirements for full and timely payment.
(b) Rental units shall continue to be included for formula purposes as long as they continue to be operated as low income rental units by the Indian tribe, TDHE, or IHA.
(c) Expired contract Section 8 units shall continue as rental units and be included in the formula as long as they are operated as low income rental units as included in the Indian tribe's or TDHE's Formula Response Form.
(d)(1) If a unit is damaged or has deteriorated, so that demolition or replacement becomes necessary, the unit may continue to be considered Formula Current Assisted Stock if:
(i) the recipient certifies in writing to HUD within 1 year that it has taken action to commence the demolition and rebuilding of the unit; and
(ii) the reconstruction of the unit is completed within 4 years.
(2) At the end of the 4-year period, the unit shall not be considered Formula Current Assisted Stock unless the recipient notifies HUD that the unit has been completed as provided in paragraph (d)(1)(ii). If the recipient fails to complete construction of the unit within 4 years, HUD shall not require the recipient to repay amounts allocated to the recipient for such unit during that period.
Work group members proposed further modifications as shown above.  The group passed this proposal by unanimous consent.  
Item 2: Local Area Cost Adjustment Factors
The drafting group put together the following language.  They need to add the technical information to the appendix.  The FCAS work group clarified that they won’t ask for a vote on this issue until after they have the data run.
1000.320  How is Formula Current Assisted Stock adjusted for local area costs?  

There are two adjustment factors that are used to adjust the allocation of funds for the Current Assisted Stock portion of the formula.  They are: 

(a) Operating Subsidy as adjusted by the greater of the AEL factor or FMR factor or USDA 515 factor (AELFMR515); and

(b) Modernization as adjusted by TDC.  

1000.302 What are the definitions applicable for the IHBG formula? 

[add:]

United States Department of Agriculture (USDA) 515 factor means data reported to USDA by participants on Form RD3560-7, Multiple Family Housing Project Budget/Utility Allowance and aggregated for the number of years and geographic areas as determined by HUD. The data are not challengeable.

Appendix A, paragraph 3 and Appendix B, paragraph 3 – more changes
HUD supports the inclusion of 515 with some caveats.  HUD will need five years of data to calculate it so they flatten out the highs and lows, and they will update the 515 factor every five years.  This item will NOT be challengeable (similar to AEL).
The work group added language to data challenge procedures for the 515 factor. (1000.336 (b))  Basically, it is not challengeable.
Item 6: Time limitation on grantee expenditures.

HUD provided some new language as follows:

§1000.310 What are the components of the IHBG formula?

The IHBG formula consists of four components:

(a) Formula Current Assisted Stock(FCAS) (§ 1000.316); 

(b) Need (§ 1000.324); 

(c) 1996 Minimum (§ 1000.340); and

(d) Undisbursed IHBG funds (§ 1000.342).   

§1000.342  Are undisbursed IHBG funds a factor in the grant formula?

Yes, beginning Fiscal Year 2018.  After calculating the initial allocation calculation by calculating FCAS, Need, the 1996 Minimum, and repayments or additions for past over- or under-funding for each Indian tribe, the undisbursed funds factor shall be applied as follows:

(a) The undisbursed funds factor applies if an Indian tribe’s initial allocation calculation is $5 million or more and the Indian tribe has undisbursed IHBG funds in an amount that is greater than 3 times its initial allocation calculation. 

(b) If subject to paragraph (a) of this section, the Indian tribe’s allocation shall be the greater of the initial allocation calculation minus the amount of undisbursed IHBG funds that exceed 3 times the initial allocation calculation, or its 1996 Minimum. 

(c) For purposes of this section, “undisbursed IHBG funds” means the amount of IHBG funds allocated to an Indian tribe in HUD’s line of credit control system (or successor system) on October 1 of the fiscal year for which the allocation is made.  For Indian tribes under an umbrella TDHE (a recipient that has been designated to receive grant amounts by more than one Indian tribe), if the Indian tribe’s initial allocation calculation is $5 million or more, its undisbursed IHBG funds is the amount calculated by multiplying the umbrella TDHE’s total balance in HUD’s line of credit control system (or successor system) on October 1 of the fiscal year for which the allocation is made by a percentage based on the Indian tribe’s proportional share of the initial allocation calculation of all tribes under the umbrella.
(d) Amounts subtracted from an initial allocation calculation under this section shall be redistributed under the Need component among all Indian tribes not subject to paragraph (a) of this section (while also retaining the 1996 Minimum).

Appendix A is amended by adding a new paragraph:
(10) When applying the undisbursed funds factor under §1000.342, HUD will do an initial run of the formula to determine the tribes subject to the undisbursed funds factor in a fiscal year, and to determine their final grant allocation. HUD will then re-run the Needs component formula a second time (while applying the 1996 Minimum) without tribes impacted by the undisbursed factor.  

§1000.336   How may an Indian tribe, TDHE, or HUD challenge data or appeal HUD formula determinations?

(a) An Indian tribe, TDHE, or HUD may challenge data used in the IHBG Formula and HUD formula determinations regarding:

(1) U.S. Census data;

(2) Tribal enrollment;

(3) Formula area;

(4) Formula Current Assisted Stock (FCAS);

(5) Total Development Cost (TDC);

(6) Fair Market Rents (FMRs); 

(7) Indian Health Service projections based upon birth and death rate data provided by the National Center for Health Statistics; and

(8) The undisbursed funds factor.
(b) An Indian tribe or TDHE may not challenge data or HUD formula determinations regarding Allowable Expense Level (AEL) and the inflation factor.

(c) The challenge and the collection of data and the appeal of HUD formula determinations is an allowable cost for IHBG funds.

(d) An Indian tribe or TDHE that seeks to appeal data or a HUD formula determination, and has data in its possession that are acceptable to HUD, shall submit the challenge or appeal in writing with data and proper documentation to HUD.  An Indian tribe or TDHE may appeal the undisbursed funds factor no later than 30 days after the receipt of the formula determination.  Data used to challenge data contained in the U.S. Census must meet the requirements described in §1000.330(a).  Further, in order for a census challenge to be considered for the upcoming fiscal year allocation, documentation must be submitted by March 30th.

(e) HUD shall respond to all challenges or appeals no later than 45 days after receipt and either approve or deny the appeal in writing, setting forth the reasons for its decision.

(1) If HUD challenges the validity of the submitted data by an Indian tribe or TDHE in support of a challenge to U.S. Census data, HUD and the Indian tribe or TDHE shall attempt in good faith to resolve any discrepancies so that such data may be included in the formula allocation.  

(2) If HUD denies a challenge or appeal, the Indian tribe or TDHE may request reconsideration of HUD’s denial within 30 calendar days of receipt of HUD's denial.  The request shall be in writing and set forth justification for reconsideration.

(3) HUD shall in writing affirm or deny the Indian tribe’s or TDHE’s request for reconsideration, setting forth HUD’s reasons for the decision, within 20 calendar days of receiving the request.  HUD’s denial of a request for reconsideration shall constitute final agency action.

(4) If HUD approves the Indian tribe or TDHE’s appeal, HUD will adjust to the Indian tribe's or TDHE's subsequent fiscal year allocation to include only the disputed fiscal year(s).

(f) In the event HUD questions whether the data contained in the formula accurately represents the Indian tribe's need, HUD shall request the Indian tribe to submit supporting documentation to justify the data and, if applicable, to provide a commitment to serve the population indicated in the geographic area.
The group accepted this language as an amendment/technical fix to the vote that was taken yesterday.  
